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MEDICAL JURISPRUDENCE.—POISONING. 
No. I. 


The term “ Medical Jurisprudence,’ has been deemed the 
most suitable expression for conveying an idea of the law of 
evidence as regards the causes and results which come with- 
in the observation of the medical faculty. Dr. Beek, in his 
very valuable work entitled “Elements of Medical Juris- 
prudence,” has defined it—“ that Science which applies the 
principles and practice of the different branches of medicine 
to the elucidation of doubtful questions in a court of justice.”’ 

It is gratifying to the national pride of Americans to learn, 
that the writer, to whom we have just referred, has been ad- 
mitted even by British critics, into the foremost rank of the 
authors who have treated upon the same difficult and compli- 
cated subject. Dr. Beek has been preceded: in Germany by 
several writers of celebrity—such as Bohn, Schlegel, and Plou- 
quet; and among the medical juridical writers of France we 
may mention as most eminent, the names of Louis, Petit, 
Belloe, Mare, and Orfila. Another celebrated French writer 
upon the science of medical jurisprudence is Foedere, to whose 
labours the science has been very much indebted for its history 
and illustration. It is somewhat remarkable that we find it 
stated, that not one tolerable work on forensic medicine had 
appeared in England before the publication of Dr. Male, in 
1816. Since that time, however, there have appeared in that 
country the more valuable compositions of Drs. Gordon, Smith, 
and Paris; but even these are deemed inferior to the extensive 
and philosophical production which has done so much honour 
to a citizen of our own country. It would be inexcusable, in 
enumerating the principal publications upon medical jurispru- 
dence, to omit referring to a series of numbers that have been 


* Lond. Law Mag. vol. 1. p. 509. 
VOL. 1L.—NO. I. 5 





38 Medical Jurisprudence .—Poisoning. [ Feb. 


published upon the subject in the London Law Magazine and 
Quarterly Review of Jurisprudence, which evince a singular de- 
gree of research and ability, and which, as regards the arrange- 
ment and classification of cases, is quite original. It is from 
some of these valuable sources that we have obtained the infor- 
mation we now propose to offer, as to the history of the ra- 
vages that have been made upon human life by the effects of 
corrosive and other substances, which have been administered 
with the view of homicide. And it is to the same sources that 
we are indebted for what we shall give in our next number, as 
to the evidence requisite to prove, that such substances have 
been administered. 

Those who have never turned their attention to the subject 
of medical jurisprudence will be inclined to be incredulous, 
when we state, that the art of poisoning has, in every age, been 
chiefly indebted to the female sex for its scientific cultivation. 
This fact, well authenticated as it is by credible testimony, will 
not authorise the inference that there is more depravity in the 
natural disposition of women than there is in that of the other 
sex. The manner in which the anomaly has been accounted 
for, (and to which we readily yield our assent,) is, that women 
are inferior in physical strength, and consequently, the mali- 
ciously disposed among them, are compelled to pursue those 
means of gratifying their malice and revenge which involve no 
chance of personal conflict.? 

The accomplishments of Locusta in the infernal art of pre- 
paring and administering poison, have been transmitted to us 
by Tacitus,’ and are also painted in the following verses of 
Juvenal : 

“Occurrit matrona potens, quz, molle Calenum 
Porrectura, viro miscet sitiente rubetam ; 
Instituitque rudes melior Locusta propinquas 
Per famam et populum nigros effere maritos.’’4 

-ew persons, we are told, were more celebrated than Spara 
during the pontificate of Alexander the 7th; and Tophania 
hoasted when on the rack, of having destroyed above six hun- 
dred persons at Naples and Palermo. The latter distributed 
gratis, to such wives as wished for other husbands, poisons in 
small glass phials; and so distinguished was she in the art of 
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producing death by poison, that the substances she employed 
obtained the name of 4gua Toffania, or della Toffana. From 
four to six of her drops were sufficient to destroy a man; and 
such was her skill, that she could proportion her dose so as to 
have it operate in a certain time. Being at length suspected 
and watched by the police, she took refuge in an ecclesiastical 
asylum, where her life was for a while secured by the general 
veneration paid to the place of her abode, and where she was Vi- 
sited by many strangers from motives of curiosity. 

The following information respecting the history and ulti- 
mate fate of Tophania, is gathered from Labat’s Travels through 
Italy :—“ She distributed her poison in small glass phials with 
this inscription, “ Manna of St. Nicholas of Bari,” and orna- 
mented with the image of the saint. A miraculous oil employ- 
ed by folly in the cure of many diseases, drops from the tomb 
of that saint, which is shown at Bari, in the kingdom of Naples, 
and on this account it is dispersed in great abundance under 
the like name. It was therefore the best appellation which 
Tophania could give to her poison, because, the reputed sanc- 
tity of it prevented the custom-house officers from examining 
it too closely. When the viceroy was informed of this (in 1709) 
Tophania fled from one convent to another, but was at length 
seized and thrown into prison. The clergy raised a great out- 
cry on account of this violation of ecclesiastical freedom, and 
endeavoured to excite the people to insurrection. But they 
were soon appeased on a report that Tophania had confessed 
that she had poisoned all the springs in the city. Being put 
to the rack, she acknowledged her wickedness, named those 
who had protected her, who were immediately dragged from 
churches and monasteries. She was afterwards strangled, and, 
to mitigate the archbishop, her body was thrown at night into 
the area of the convent from which she had been taken.” 

We have already alluded to the fame acquired by Spara un- 
der the government of Pope Alexander VII. It was in the 
year 1659, and under the ecclesiastical reign just mentioned, 
that it was observed at Rome, that many young married women 
became widows, and that many husbands died when they be- 
came disagreeable to their wives. Several of the clergy also 
declared that, for some time past, various persons had acknow- 
ledged at confession, that they had been guilty of poisoning. 
At length the suspicion of government was directed to a so- 
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ciety of young wives, whose president appeared to be an old 
woman, who pretended to foretell future events, and, with 
dreadful exactness, had indeed often predicted the death of nu- 
merous persons. In order that the presiding genius of this 
extraordinary and destructive coalition might be convicted, the 
following stratagem was practised: She was visited by a wo- 
man of considerable address, who was represented as a person 
of uncommon distinction, and who pretended that she wished 
to obtain her confidence, and to procure some of her drops for 
a tyrannical husband. By these means the whole association 
were arrested, and all of them but Hieronyme Spara (the 
wonderful prophetess,) confessed without the application of 
torture. “ Where now,” cried Spara, “ are the Roman princes, 
knights and heroes, who on so many occasions promised me 
their protection! Where are the ladies who assured me of 
their friendship! Where are my children whom I have placed 
in so distinguished situations!” This extraordinary woman, 
it seems, after her detection, still entertained hopes of assist- 
ance and release; though finally she was publicly hanged. 

But the person who stands unrivalled in the practice of ad- 
ministering poisons, who lived in France, remains yet to be 
mentioned—we mean Margaret D’Aubray, who, in 1651, mar- 
ried the Marquis de Brinvillier, mestre de camp of the regiment 
of Normandy. With regard to personal beauty, nature had 
not been sparing of it to this marchioness; her features were 
very regular, and her face is represented as “ round and grace- 
ful;’’ and she had, besides, all the air and appearance of the 
most amiable and virtuous of women. But how black a heart 
was concealed under this prepossessing exterior will appear 
by the history of her exploits. A young officer named St. 
‘Croix, then a needy adventurer, became the constant visitor of 
her husband, and in a short time paid his addresses to her. 
The husband died, and thus the amour with the young officer 
was indulged in with less restraint. That the Marchioness 
poisoned her husband with the view of marrying St. Croix, 
we have the declaration of Madame de Sevigne, in Letter 270; 
but her indecent conduct gave so much shame to her father, 
that he had St. Croix arrested and committed to the Bastille. 
St. Croix there got acquainted with an Italian named Exili, 
who was well skilled in the art of preparing poison. After a 


® Vid, Beekman’s History of Inventions. 
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year’s imprisonment beth were set at liberty, but St. Croix 
never left his fellow prisoner, until he was perfect master of 
the dreadful art, in which he afterwards instructed the Mar- 
chioness, in order that she might employ it in bettering the . 
circumstances of both.© The Marchioness was an apt scholar d 
and soon acquired the principles of the art. With the view of 
testing the strength of her poison, she administered it as medi- 
cine undev the guise of a nun, to the sick, whom she nursed in 
the Hotel Dieu, and mixed it also with the food she distributed 
to the victims of poverty. By the means of bribery she like- 
wise prevailed upon the servant of St. Croix to. administer 
pvison to her own father, and to her own brothers, and attempt- 
ed to murder her own sister in the same manner, though in the 
last attempt she was less successful. 

After a flight to England, the Marchioness de Brinvillier took 
refuge in a convent at Liege. To entice her from this sacred 
place, an active officer of justice assumed the dress of an Abbe, 
and having thus gained her acquaintance, he made love to her. 
She was by such means enticed from her privileged abode, 
and then arrested. A complete catalogue of her crimes, writ- 
ten by her own hand, was found among her effects at the con- 
vent, by which she confessed that she had occasioned more 
deaths than had even been suspected. Such was her hardi- 
hood, that, when in prison, she played piquet to pass away the 
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§ St. Croix, when preparing poison, was accustomed to wear a glass mask, 
but as this once happened to drop off by accident, he was suffocated and 
found dead in his laboratory. Government caused the effects of this man, 
who had no family, to be examined, and a list of them to be made out. 
On searching them there was found a small box; to which St. Croix had 
affixed a written request that after his death it might be delivered to the 
Marchioness de Brinvillier; or in case she should not be living, that it might 
be burnt. The request was as follows:—**I humbly beg that those into 
whose hands this box may fall, will do me the favour to deliver it into the 
hands of the Marchioness de Brinvillier, as every thing it contains concerns 
her, and belongs to her alone; and besides, there is nothing it that can be 
of any use to any person except her; and in case she shall be dead before 
me, to burn it, and every thing it contains, without opening or altering 
any thing, and in order that no one may plead ignorance, I swear by the 
God whom I adore, and by all that is most sacred, that I advance nothing 
but what istrue. And if my intentions, just and reasonable as thiey are, be 
thwarted in this point, I charge their consciences with it both in this world 
and in the next, in order that I may unload mine protesting that this is my 
last will. Done at Paris, the 25th day of May, in the afternoon, 1672, 
De Sainte Croix.” The singularity of this petition was an inducement to 
have the box opened, and its contents on inspection were poisons of every 
kind, with labels, on which their effects, proved by experiments on ani- 
mals, were marked, A catalogue is given in the Causes Cel. vol, L. p. 376. 
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time ; and when convicted, went to the place of execution with 
an astonishing firmness. Beholding the multitude of specta- 
tors, she exclaimed with indignation, “ you have come to see 
a fine spectacle.” Her sentence, which is worth recording, is 
as follows: “The said D’Aubray de Brinvillier, duly convict- 
ed of poisoning her father, brothers, and attempting the life of 
her sister, shall make amende honorable before the principal en- 
trance of the church of Paris, whither she shall be taken in a 
dung cart, her feet naked, a cord round her neck, holding a 
lighted torch two pounds in weight, and there on her knees 
confess her crimes, and ask pardon of God; and this done, to 
be taken in the same cart to the place Gréve, to have her head 
struck off, her body burnt and herashes scattered to the winds, 
the torture ordinary and extraordinary being first applied.” 
(Causes Cel. vol. 1. p. 437.) The infliction of a part of this 
sentence, it seems, was witnessed by the celebrated Sevigné, 
who gives a lively description of the ceremony: “ We shall all,”’ 
she says, “inhale some portion of her ashes, scattered as they 
have been to the winds of heaven, and imbibe gue/gue humeur 
empoisonnante which will not a little surprise us.’”’ She de- 
scribes the fair sufferer as stretched upon straw in the cart, in 
her chemise, with a doctor on one side and the executioner on 
the other. As she had been amused with some hopes of 
pardon on account of her relations, (Sevigné says that her hus- 
band sollicitoit pour sa chere moitié,) when she mounted the 
scaffold, she cried out “C’est donc tout de bon.” (Sey. Lett. 


296.) 

For the express purpose of watching, convicting, and punish- 
ing poisoners in France, a court was established in the year 
1679, called the Chambre de Poison. This novel tribunal suc- 
ceeded so far, that it detected two women, named La Vigoreux, 
and La Voisin, who trafficked to a great extent in poisons. 
Such persons upon whom they thought they could depend, they 
secretly supplied with their scientific preparations, to be employ- 
ed in the removal of unpleasant husbands or the recovery of lost 
lovers. They both pretended to foretel future events, and were 
visited by persons of the first rank, who (not dreaming that the 
correctness of the prophecy depended upon poison), wished to 
know how soon a husband, or a lover, or the king would die. 
They were at last burnt alive on the 22nd of February, 1680, 
after their hands had been bored with a red hot iron and 
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cut off. The Chambre de Poison beginning to employ spies, 
and imitate other proceedings of the holy inquisition, was final- 
ly abolished in the same year. After this period, the crime of 
poisoning seems in a great degree to have vanished imper- 
ceptibly both in France and Italy. But the partial cessation 
of a crime at various periods carried to so great an extent, was 
not entirely the child of accident, or the consequence of punish- 
ment. The gratification which poisoning affords to those who 
are actuated by the diabolical spirit of revenge, must necessari- 
ly be extremely slight, when the victim is unconscious from 
what quarter the punishment comes, and for what cause it is 
inflicted. Hence it is, that poisoning, as has been shown by 
experience, is an unsatisfactory method of avenging injuries; 
for that which plunges a person in guilt without affording any 
gratification, is not likely to be long practised. ‘“ Such,” says 
Lord Kaimes, “in many instances, is the course of Providence ; 
it exerts benevolent wisdom in such a manner as to bring geod 
out of evil. The crime of poisoning is scarce within the reach 
of the magistrate ; but a remedy is provided in the very nature 
of its cause; for revenge is never gratified, unless it be made 
known to the offender, that. he is punished by the person in- 
jured,”’? 

The foregoing sketch of the early history of the horrid prac- 
tice of poisoning, may possibly be deemed to have little ap- 
plication to the prosecutions for murder, which are instituted 
in the present state of society. But it certainly goes to unfold 
the secret principles which govern the depraved portion of hu- 
man nature; and all examples of this kind are of some value 
to the public prosecutor. 


7 Historical Law Tracts, 43. 


FEES OF OFFICERS IN LEVYING AND RETURNING 
EXECUTIONS, ETC. 


The design of a fee dill is to enumerate all the services for 
which sheriffs, &c. are entitled to receive emolument, and they 
cannot charge a compensation for any other services. It may 
be considered as settled in England and in the United States, 
that the fees of officers in serving executions, &c. are strictly 
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limited to the amount prescribed by the statute.! An officer 
for demanding and receiving fees beyond the amount thus limit- 
ed, is liable to be punished at common law by indictment, and 
he is also liable to refund by a civil action against him.2 Ina 
case in Massachusetts the officer called upon the judgment 
debtor with the execution, and told him he must pay it, but he 
did not take the person of the debtor or any of his property; 
he returned the execution in no part satisfied, stating that he 
had presented it, and that payment was declined, as the debt 
had been secured in another way. The Court said, that this 
was a case in which the officer was entitled to no fee at all, for 
he had done no service; and that his exaction of fees was an 
act of common extortion, fur which he was punishable. Where 
an officer, the Court continued, receives an execution which he 
does not execute, he is entitled to no compensation; if he re- 
turns it unsatisfied by the consent of the creditor, and has in- 
curred any expense, he must look to the creditor for his recom- 
pense; if without his consent he has no claim upon any one. 
His fees are for services, and then they are to come out of the 
debtor, but the debtor cannot be charged unless his person or 
property be taken, or unless he pays the officer upon the execu- 
tion. In the same case, the plaintiff by his second count al- 
leged, that the defendant demanded and received, as and for his 
fees, on an execution in favor of J. M. against G. M. the sum 
of thirteen dollars and sixty-seven cents, which was alleged to 
be excessive. The defendant admitted his taking this sum as 
fees on the execution, and attempted to show his right so to 
do. He proved that personal property to the amount of the 
execution was taken by him and sold to satisfy the same; that 
it was sold in twenty different lots; and that he employed a 
person to act as his clerk at the sale, to whom he paid one dol- 
lar. He claimed a right to retain a sum less than one per cent 
on the amount of the execution for his services in advertising 
and selling the property. Parker C. J. observed—“ The law 
givesno such compensation, but limits the officer toafee forlevy- 
ing, to poundage, (asit has been usually called) anda fee for tra- 
velin returning the execution. If this is an inadequate com- 


1 Woodgate v. Knatchbull, 2 T. R. 148, 157. Commonwealth v. Shed, 1 
Mass. Rep. 227. Irwin v. Commissioners, &c. 1S. & Rawle, 505. Levy v. 
Commissioners, &c. 4S. & Rawle, 291. Bussier y. Pray,7 S. & Rawle, 447. 
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pensation in some cases, it is a liberal one in others; and it was 
thought upon the whole it would afford a sufficient reward. 
All actual expenses necessarily incurred are a charge upon the 
goods, such as expenses for storing them, perhaps for taking 
an account of and removing them, if that had been necessary; 
but the officer can receive nothing for extra trouble, his compften- 
sation being provided for by the fee bill.” 

Neither will usage justify an officer in taking extra fees; and 
all evidence of usage in such cases is inadmissible. It was, 
however, held in Massachusetts, that the demand and receipt of 
thirty cents taken by officers in addition to the poundage, for 
levying an execution, where it had been customary to take it, 
was not, of itself, evidence of a corrupt intention.! But in 
another case? the Court said, that as to the practice of other 
officers on like subjects, they could not deem it legal evidence 
to protect the defendant against the charge of demanding and 
taking illegal fees; that an unlawful act could not become law- 
ful by usage; and that it could not be known whether the de- 
fendant might not himself have contributed to establish the 
practice, under which he would defend himself. And in ano- 
ther case, where evidence was offered to’show, that certain 
other public officers in the county of Bristol, in Massachusetts, 
were in the habit of receiving greater fees than the law allow- 
ed,—it was rejected by the Court, on the ground that it had no 
tendency to justify or excuse the defendant; and, the Court ob- 
served, if it were to be otherwise held, the consequence might 
be a combination of officers ; and the illegal acts of each would 
always be excused by the illegal acts of the rest.5 

But an officer to be liable for receiving more than lawful 
fees, by color of his office, must have a right to demand some 
fees of the person paying them. For if fees be demanded of a 
person not obliged to pay them, or voluntarily paid by such 
person, (although improperly and unjustly taken by the officer, 
and although in certain cases he may be punishable for the 
cheat and fraud,) yet it is not ex¢ortion, as the fees, if excessive, 
are not obtained by color of his office. In a case where the 
fees complained of as paid by the party in the suit, upon which 
the fees were demanded and taken, were not due from him, the 
Court said—“ He was not liable to the officer for the service of 


‘ Commonwealth v. Shed. 1 Mass. Rep, 227. 
* Shattuck vy. Woods, supra. * Lincoln y, Shaw, 17 Mass Rep. 410 
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the writ; and if he interfered to answer an unlawful demand, 
or voluntarily paid the officer what he demanded for service, 
the fees were not extorted from him by any power which the 
officer had to demand them.” And in Massachusetts, where 
an officer, in settling an execution, demanded and received of 
the debtor more than his legal fees as compensation for trouble 
at a former time, for the debtor’s resistance, it was held not to 








be extortion. 






1Runnels v. Fletcher, 15 Mass. Rep. 525. 






INFLUENCE OF ROMAN LEGISLATION AND JURIS- 
PRUDENCE IN ENGLAND. 









An Inquiry into the origin of the Laws and Political Institutions of Modern 
Europe, particularly those of England. Br Gronor Srexce, Ese. Lon- 
don, 1826. 






It has until lately been generally supposed, that the influence 
and operation of the civil law were almost, if not quite, sus- 
pended in Europe, until the celebrated and accidental discovery 
of a copy of the Pandects at Amalfi. ‘There has at the same 
time been a difficulty in reconciling such an opinion with the 
circumstance, that a newly discovered manuscript, not formally 
adopted by public authority, should all at once prevail over the 
other laws of the most considerable portion of Europe. The 
late researches of Savigny and other German jurists inclined 
to antiquarian inquiries, have proved, not only that strong 
traces of the civil law remained in Italy and the eastern pro- 
vinces of the empire; but that its authority was preserved in 
the countries which formed the western empire. It was re- 
tained in the Roman provinces; a greater part of it was incor- 
porated with the usages of every part of Europe; and indeed a 

































succession of instances has been airorded from the year 800 to 






1160, where it is referred to by kings, free states and courts, as 
binding.? It has always been known that the Romans established 
“ municipal governments in all their provinces; and it is a well 
res ascertained fact, that those local governments were at no time 
without the vestiges of Roman policy. Between the time of 
the conquest of Britain and the abdication of the government 
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*Cathcart’s Savigny, Vol. I., 116-121. Hist. of England, by Sir James 
Mackintosh, Vol. I., 149. 
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of that country by the Romans, thirty-three towns were there 
founded; and it would be irrational to conclude, that in those 
towns, the Roman civil law should not have been expounded 
and administered; especially when it is considered, that those 
political corporations, which extended from Winchester to In- 
verness, constituted the only shadow of civil government for 
the first fifty years after the surrender of Roman sovereignty.! 
It is now made certain, that the jurisprudence of Rome com- 
manded attention in England as early as the seventh century; 
for Aldheim, Bishop of Sherburn, who was born in the year 
630, studied it at the city of York. That ecclesiastical digni- 
tary tells us, that it takes no little time—“ Legem Romano- 
rum jura meallitus rimari, et jurisconsultum secreta imis pre- 
cordiis scrutari.”” The school at York, in England, for the 
study of Roman law, is moreover described by Alcuin in the 

year 804.? 


























In no part of Europe did the civil law become a general 
branch of study till after the foundation of universities for sys- 
tematic instruction, in that and other parts of knowledge. It 
appeared at Bologna in the beginning of the twelfth century; 
and was, in the words of Sir James Mackintosh, “ among the } 
fair fruits of the growing wealth and budding intellect of the 
Italian cities.” The study of it, it is well known, was com- 
menced at the university of Oxford, by Vacarius, whose lectures 
were unpopular, on account of the zeal with which some doc- 
trines therein advanced were disseminated by the clergy. The 
clergy were devoted to the will of a foreign primate; and their 
attachment to the civil law did not proceed from a respect for 
its principles of natural and universal justice in matters of con- 
tract, but from a predilection for its arbitrary and despotic 
maxims, as regards the exercise of political and ecclesiastical 
power. The maxim which charmed them was, the will of 
the firince is the law; and it is unfortunate and siagular that 
this constitutional maxim should have been so generally sup- 
posed to be intimately connected with the civil jurisprudence 
of Rome. The maxim, it is true, was introduced by Bracton 
into his treatise on the English laws; but it should be consider- 
ed that the plan of that author too much consisted in literally 
copying the Institutes, wherever the doctrines they contained 
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were not palpably at variance with the common law. He fol- 
lowed his guide too inconsiderately; and his fault was imi- 
tated by the author of Fleta.!. The real truth is, that a large por- 
tion of what, in common parlance, is called the imperial law, 
was in effect the law of the Roman Refudlic; and those who 
have never taken pains to examine the real merits of the case 
may be surprised to learn, that the principle of liberty and se- 
curity in the English law, expressed by the common adage, “4 
man’s house is*his castle,” has been borrowed from the Pandects 
of Justinian.? 

A great deal of censure has at different times been cast by 
writers in this country upon the lawyers and judges of England, 
for a supposed hostility to the real merits of the civil law; and 
this has generally been done without referring to the honest 
prejudice against the despotic principles of the Roman fudlic 
law, created in the manner above mentioned, and also without 
giving full credit for the respect which the civil law has for 
many centuries received in England as regards covenants, con- 
tracts, testaments, and other transactions between frivate citi- 
zens. To this remark, however, the article on the civil law in 
the American Jurist (No. III.) is an exception. 

Mr. Spence, it seems, was engaged some years since in a 
translation of the code Napoleon, and was then induced to look 
attentively into the Roman civillaw. He found, he states,— 
“That a great proportion of the doctrines of the common law 
of England, even many of those which are purely artificial, were 
to be found in the Institutes, the Pandects, the Code and the 
Novels.” His curiosity being thus roused, he was led to study 
the civil and criminal code of the Romans with some minute- 
ness, and to compare the political and judicial institutions of 
modern Europe, and of England in particular, with those of 
Rome, in order to discover to what extent the former might be 
connected with the latter. He informs us that he had no op- 
portunity of consulting the translation of the work of the great 
legal antiquarian of Germany (Savigny) by Cathcart, and con- 
sequently he is deserving of more credit for his researches and 
industry than he would have been if his information had been 
gleaned altogether from that work—a work which excels every 
other that has yet been produced as to the history of the Roman 
law during the middle ages.° 


4Vid Quarterly Review of Jurisprudence, No. V1, 508. ? Jbid. 506. 
** ft is not once in acentury that the qualities of acute discrimination, co- 
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The division of Mr. Spence’s work is into two parts. The 
first contains a general sketch of the colonial policy of the Ro- 
mans, and of the government of their provinces. The second 
is devoted, Ist, to a popular summary of the Roman law; 2d, 
an account of the institutions of the Germans; and 3d, a view 
of the principal modifications introduced into those institutions, 
in consequence of the subsequent connection of the German 
nations with the empire. 
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The following case, in relation to the above subject, which 
came before the Supreme Court of Louisiana, is taken from the 
New Orleans Commercial Intelligencer. 


H. R. Denis for the absent heirs of Malpica, &c., Appellee, 
vs. Captain M‘ Kown, and the owner of the ship Belle, appel- 
lants. 

Appeal from the Parish Court of the Parish and City of New 

Orleans. 

J. Porter delivered the opinion of the Court. 

This action is instituted to recover from M‘Kown, Captain, 
and Cured/, Owner of the Ship Belle, the sum of $7378, which 
the petition alleges, the deceased, a passenger in the vessel 
aforesaid, brought on board of her on a voyage from Vera 
Cruz to Havanna, and which, it further alleges, the defendants 
refuse to deliver, though requested to do so. 

The proceedings against the Captain, appear to have pro- 
ceeded no further than to bring him into Court: against the 
Owner they have been carried on to final judgment. The lat- 
ter, in his answer, acknowledges the ownership of the vessel 
and the voyage, but alleges, that during its progress a mutiny 
broke out on board, and that the passengers taking the control 
of the ship compelled the Captain to land them on the Spanish 
Maine. It avers, the defendant is not responsible for the mo- 
ney and effects of the passengers who died, because they were 
taken possession of by the friends of the deceased or by the 
i mutinous passengers; and it further affirms that if the property 
: did not come into the hands of the captain, officers or crew of 

the vessel, the defendant is not responsible. 

The Court below, after hearing a great deal of contradictory, 
testimony, gave judgment against the defendant for $6862, from 
which judgment he appealed. 


ee ea onesie i eaiae ete a aa 


pious knowledge, unwcaried patience, and assiduous application are united 
in one man, as they confessedly are in the first legal antiquarian of out 
times, Savigny.”—Quarterly Rey. of Jurisprudence, No, IX., 111, 
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Without noticing the evidence in detail, its discrepancies, 
and the reasons which induce us to come to the conclusions we 
are about to state, we think it establishes—That the deceased, 
Malpica, came on board the ship Belle at Vera Cruz as a pas- 
senger to the Havanna, and brought on board with him a sum 
of money equal in amount to that for which the inferior Court 
gave judgment, that no freight was paid for it, nor any notice 
it formed part of his effects, communicated to the Captain. 
That after the vessel was out some days, Malpica died; that 
an inventory was made of his effects and property, in which 
the money was included; that the captain assisted at the count- 
ing of the money, but refused to sign the inventory; that he 
took possession of the trunk, and placed the money in the care 
of another passenger who did not take it with him when he 
debarked on the Spanish Maine; that there was no mutiny on 
board, nor any act of the passengers which prevented the cap- 
tain discharging all obligations imposed on him by law as com- 
mander of the vessel in relation to property situated as this 
was, and finally, that the evidence furnishes a strong presump- 
tion the captain converted the money to his own use. 

On these facts the plaintiff contends the owner is responsible 
for the acts of the Master; and he has especially relied, in sup- 
port of this position, on the commercial laws of Spain, the 
places where the voyage commenced and was to terminate, 
being in countries governed by these laws. 

The defendant resists the application of the laws of Spain 
to the case on two grounds: First, that the laws of the place 
where the ship is owned must determine the responsibility of 
the defendants: Second, that there is no evidence on record of 
the laws of Vera Cruz and Havanna, and consequently the 
Court must presume it to be the same as our own. 

And as to the first point, we are of opinion, that the law of 
the place of the contract and not that of the owner’s residence 
must be the rule by which his obligations are to be ascertained. 
The lex loci contractoris governs all agreements, unless expressly 
excluded, or the performance is to be in another country where 
different regulations prevail. What we do by another, we do by 
ourselves, and we are unable to distinguish between the respon- 
sibility created by the owner sending his agent to contract in 
another country, and that produced by going there and con- 

tracting himself. 

The second offers rather more difficulty. The general rule 
certainly is, that courts cannot notice the laws of a foreign 
state, unless they be proved like other facts; 

But when countries have once belonged to the same govern- 
ment, and the same rules prevailed in both, it is not understood 
by us that the separation of these countries renders the laws in 
existence at the time they divide, foreign to each other. The 
act of political separation does not destroy the knowledge pos- 
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sessed in both that they were subject to the same law, and what 
that law was. Any change made in it after the countries be- 
came independent of each other; any statute passed in either 
would certainly come under the general rule, because it was at 
no time common to both; but laws which were, stand on quite 
a different footing. 

The rule, like every other in regard to evidence, is founded 
on good sense. Courts require proof of the laws of another 
country, because they do not judicially possess the means of 
knowing them ; but, when they do possess judicial knowledge 
of them, there seems to be no object in requiring evidence of 
that which is already known. We have looked into the juris- 
prudence on this head, and we do not discover that the different 
States in the Union require proof; the common law prevails 
in each: or that it has ever been deemed necessary to establish, 
by testimony, that the same system governs in England. It is 
true they require proof of British statutes which never were in 
force within their own State, but that is on the distinction al- 
ready alluded to. Itis a matter of history, that certain coun- 
tries formed part of the same kingdom, or government, of 
which courts of justice take notice, without evidence ; and if it 
be a fact that the countries separated were at one time under 
the same government, proof of the law at the time of separa- 
tion is vain, and of no use; for the Court knows its own law, 
which was the law of both. 

We therefore think the laws of Spain may be referred to, znd 
considered in the decision of the cause, although they have not 
been proved as facts. 

By one of the laws of the Indies, it is made the duty of a 
master of a vessel, in case any of the passengers die during the 
voyage, to make an inventory of their property, and deliver it 
at the port of destination. Jacobson, in his Sea Laws, without 
referring to any special legislation as authority, declares it to 
be the duty of the Captain to do so. It would seem to us, to 
necessarily result from the duties which masters of vessels have 
to perform, and its importance cannot be doubted. 

The valuable effects with which men frequently travel, and 
the unprotected state of their property on board a ship after 
their deaths, render it necessary that some cne should be re- 
sponsible for its safe keeping. 

Numerous frauds would otherwise follow. On no one can 
this duty be so properly imposed, as the captain of the ship, 
whose situation and authority enable him effectually to dis- 
charge it. The present instance presents a case where this 
duty has been totally neglected. ‘The master either converted 
the money to his own use, or permitted others to do it, with- 
out taking any measures to prevent them, and in either hypo- 
thesis his responsibility is the same. Curia, Philif. lib. 3, 
cap. 11, No. 13. Jacobson’s Sea Laws, 133. 
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Our attention has been most turned to that part of the de- 
fence which claims immunity for the captain, in consequence 
of the passenger bringing the money on board without giving 
notice of it. We have endeavored, but fruitlessly, to satisfy our- 
selves whether the master and owner are responsible for money 
or precious objects placed among the baggage of a passenger, 
and of which no particular declaration is made. The consulado 
del mare and the laws of Ursdy, both treat of the effects of this 
concealment or a claim for average, if the objects have been 
thrown overboard ; but they are silent as to the responsibility 
of the captain in other cases. A law of the Partidas, renders 
the owners responsible for every thing which is brought on 
board, with the knowledge of the master, but whether the de- 
livery of a trunk or parcel, without a declaration of its con- 
tents, would produce responsibility in the case supposed, the 
law is silent. It is probable it would. No exception is made, 
and even where the traveller is received through friendship, 
by carriers on land and water, or keepers of inns, this law 
makes them responsible for his effects, unless they receive them 
with an express declaration that the traveller must take care of 
his own property. Peters’ Refi. vol. 1, Appendix, pages 20 
and 52. Consulat de la Mer, par Boucher, vol. 2, p. 451, Nos. 
856 and 860. Part. 5, titl. 8, line 26. 

But whether the master would have been responsible, in case 
the money had been lost before the death of the owner, need 
not be inquired into; on that event taking place, the knowledge 
of the property being on board was brought home to him.— 
He became by law the guardian of it, and it was his duty to 
take it into his possession and deliver it to the representatives 
of the deceased. We find nothing in the law, and we see no 
good reason why on the death of a passenger, the captain 
should be discharged from all responsibility in relation to bis 
effects, because he was not made acquainted with their kind 
and value, previous to the proprietor’s decease. 

The responsibility incurred by the master in this case, of 
which we have no doubt, settles the question as to the owners. 
The general principle on this matter, is so well established as 
to be familiar. The proprietor of the vessel is answerable for 
all acts of the master within the scope of his employment, even 
for his losses. Abbot on Shipping, 9. (Ed. 1829.) 3 Kent's 
Comm. 162. Curia. Phil. lib. 3, cap. 12, verbo Damos, No. 29. 
6 John. 160. 11th ibid. 107. 17 ibid. 1. 

Counsel have endeavored to limit the responsibility of the 
defendant to the value of the vessel and freight earned. Such 
1 limitation does exist in several countries, and it is wise per- 
haps, that it should; but the general law is otherwise, and the 
very passage of special statutes limiting the responsibility, ac 
knowledges the previous rule to be otherwise No such sta 
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tutary provision is shown to exist in the country where the con- 
tract was made, and we cannot supply it. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the Parish Court be affirmed with costs, 


SKETCH OF LORD THURLOW. 
[ WRITTEN BY A CONTEMPORARY. ] 


In times less favourable to genius and freedom, the haughty 
Barons, and still more haughty Bishops, administered justice 
to their trembling vassals. Nobility and priesthood were the 
only criterions of merit, and high birth and the ecclesiastical 
tonsure seemed to have assumed a prescriptive right over the 
noble science of jurisprudence. In this more liberal age here- 
ditary pretensions are forced to give way to personal worth, 
while the fortuitous advantages arising from fortune and de- 
scent, maintain but a feeble competition with the noble endow- 
ments of the mind. This position is no where better illus- 
trated than in the profession of the law, as several of its mem- 
bers, unsupported by any other claim than those of their own 
merit and abilities, have, during the present century, ennobled 
themselves and their posterity. 

Let it be recorded to their honour, that within this period, 
two of the greatest characters in the kingdom have risen from 
the desks of Attornies; while, if we believe common report, a 
third may be literally said to have jumped from the loom to 
the Woolsack. 

Edward Thurlow, the son of a manufacturer of the city of 
Norwich, like his great predecessors Somers and Hardwicke, 
bursting from obscurity by the strength of his own genius, like 
them too, overcame the obstacles of birth and fortune, and 
suddenly rose to the first honours of his profession. The fin- 
ger of the House of Bedford pointed the road to preferment ; 
and at a time when his cotemporaries were struggling with 
mediocrity, and a stuff gown, the silken robes of a king’s coun- 
sel, and the patronage of that illustrious family, inspired him 
with no common ambition. The powers of his mind expand- 
ing with his hopes, the high offices of Solicitor and Attorney- 
General, which bound the views of some men, seemed to him 
but as legal apprenticeships, imposed by custom, before he 
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could attain to that dignity, which was to give him precedence 
of every lay subject in the kingdom, not of the blood royal. 

The people beheld with pleasure a man suddenly emerging 
from among themselves, and enjoying the highest offices of the 
state; his triumph seemed to be their own. It flattered their 
passion to see plebeian merit copeing with aristocratical pride, 
and united, but acknowledged worth, conferring, by its partici- 
pation, lustre on degenerate nobility. When they saw him, 
too, supporting his newly acquired honours with a dignity 
which they imagined had only appertained to hereditary gran- 
deur, and beheld him in his contest with the head of the House 
of Grafton, stating his own merits in competition with ducal 
honours, and weighing the fair claims of genius and learning, 
in opposing the meretricious, though royal descent, every 
good citizen partook of his honest pride, and participated in 
his victory. 

Seated on the Chancery Bench, the eyes of mankind were 
fixed upon him. The iron days of equity were thought to be 
passed ; and it was fondly expected, that the epoch of his ad- 
vancement would be the commencement of a golden age. The 
nation felt that they had long groaned under the dominion of 
their own chancellors. The slowness of their proceedings had 
mouldered insensibly away, in the pleadings of two centuries, 
some of the fairest fortunes in the kingdom ; and the subleties 
of the civil law had involved in the voluminous mazes of a 
Chancery Bill, right and claims which the municipal Courts 
would have immediately recognized. 

At once haughty and indolent by nature ; attached to a party, 
and distracted by politics; with a mind fitted to discounte- 
nance abuse, and appal oppression, Lord Thurlow disappoint- 
ed their expectations ; and by his conduct forcibly illustrated 
that great legal axiom, that the duties of the Woolsack and the 
Chancery are incompatible. A change of ministry taking 
place, the Chancellor was suddenly dismissed; and the man 
who had risen with the approbation of mankind, retired amidst 
the clamours of the nation. 

Restored to high office by another change, as sudden as his 
dismission had been precipitate, if his inactivity had been still 
the same, yet his personal conduct seemed to be greatly altered. 
Exiled from power he had been taught by retirement what 
other men have not learned by adversity ; and his present at- 
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tention to business and politeness to gentlemen of the bar, af- 
forded a happy contrast to his former behaviour. 

The character of the Chancellor seems to be developed in 
his countenance, by an outline at once bold, haughty and com- 
manding. Like Hale, he is negligent of his person; like 
Yorke, he has swerved from his party ; but, like himself alone, 
he has ever remained true to his own principles. As an orator, 
his manner is dignified, his periods and his voice at once so- 
norous and commanding. More nervous than Camden, more 
eloquent than Richmond, more masculine than Sydney, he is 
the sole support of the Minister in the House of Peers. Like 
an isolated rock, he opposes his sullen and rugged front to 
the storm of debate, and remains unshaken by the whirlwind 
of opposition. 

Better acquainted with books than with men, as a politician 
his knowledge of foreign affairs is narrow and confined ; he is, 
however, well informed of the domestic and immediate con- 
cerns of the empire. Warmly attached to the prerogative, he 
brands reform with the name of innovation ; and is fond of urg- 
ing the wholesome regulations of our ancient laws, in opposi- 
tion to the improvements of modern projectors. His attach- 
ment to the Sovereign is personal, and at least equals his at- 
tachment to prerogative. Take his own words on a recent im- 
portant occasion:— When I forget my King (says he) may 
God forget me!” The sentiment was strongly expressive of 
feelings of gratitude. It did honour to his heart, and certainly 
will not injure his preferment. As a judge, his researches are 
deep, and his decisions are confessedly impartial : none of them, 
however, have procured him celebrity. As a legislator, he has 
acquired no reputation ; and notwithstanding a voluntary prof- 
fer of his services, has made no alteration in the laws respect- 
ing the imprisonment of insolvent debtors, whom he has treated 
with a violence that savours of the rigour of justice rather than 
the mildness of humanity. 

His enemies, who hate him with rancour rather than enmity, 
dare not question his integrity, nor can they charge him with 
any action deserving of reproach. His friends, who love him 
from esteem rather than affection, avow the greatness of his 
deserts, yet find it difficult to fix his particular merits. In fine, 
his character is still negative and undetermined. With powers 
fitted for any thing, he has as yet done nothing, and although 
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he seems the wonder of the present age, will, perhaps, scarce 
meet with the notice of posterity. 

His great predecessors have erected the noblest monuments 
to their fame, by attention to the happiness, the interests, and 
the welfare of their fellow-citizens. Lord Chancellor Hard- 
wicke planned the bill for abolishing the Heritable Jurisdic- 
tions in Scotland. Lord Keeper Guildford had a principal 
hand in the statute of Frauds and Perjuries, of which the Lord 
Nottingham observed, “ that every line was worth a subsidy.” 
Lord Chancellor Somers projected the act of union betwixt 
England and Scotland, and a bill to correct some proceedings, 
both in common law and equity, that were dilatory and 
chargeable. These were services that at once claimed and se- 
cured immortality. The life, however, of the present Chan- 
cellor, if it is destitute of eulogium, is yet not without its moral, 
as his success will naturally stimulate the exertions of industry, 
and invigorate the efforts of genius. But let this character 
teach those who dare to consider successful ambition, not as 
the end, but as the road only to true greatness, that nothing but 
active worth can form the good citizen, and the great lawyer. 


Digest of late Guglish Cases. 


EQUITY. 

ATTESTATION. 

The question in the cause was whether the will was attested 
according to the statute of frauds, and that question depend- 
ed on this, whether the subscribing witnesses signed their 
names in the presence of the testator. The peculiar circum- 
stances which the reporter has left to be gathered from the 
several judgments of the court, it would be useless to state: 
the following general propositions contained in the judgment 
are alone of any value. Per Curiam. “ Generally speaking, 
where a will is attested in an adjoining room, if there be a par- 
ticular part of the room, in which the testator might have seen 
the attestation, and if there be an absence of all evidence, or 
if there be doubtful evidence, as to the particular part of 
the room in which the attestation actually took place, it 
would be reasonable to presume that it did take place where 
it ought to have taken place; because it would be reasonable 
to presume that the professional person present knew the 
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law as to the attestation of wills, and would take care to ob- 
serve the proper forms. In the absence of all direct evi- 
dence the presumption would be that the witness, ignorant 
that the part of the room was material, would write upon 
the writing table where it must be inferred the writing ma- 
terials were to be found; and where it is probable the can- 
dles would be placed.” — Winchelsea v. Wanchopie, 3 Russell, 
441. 


BARON AND FEME. 

Ifa married woman insists upon the increase of undue influence 
by the husband as to her rights of property, she must prove 
it; it is not for the plaintiff to prove a negative.—VField vy. 
Sowle, 4 Russell, 112. 


COUNSEL, (CONSENT OF) 

A party is bound by the consent of his counsel given in Court, 
though they had no instructions to consent; if at the time, 
they were in possession of all the facts of the case, the know- 
ledge of which was essential to the proper exercise of their 
discretion. 

Quzre. How far a party is bound by the negligence of his 
solicitor in not immediately objecting to such an order, when 
neither the party nor his solicitor was present, and no instruc- 
tion to consent had been given by either ?-—~S/urnival v. Boyle, 
4 Russell, 142. 


EXECUTOR. 

1. An executor or trustee is not to be allowed without question, 
whatever sum he thinks fit to pay his solicitor ; and the mas- 
ter, without regularly taxing the bill, will moderate it by a 
deduction of such charges as upon the face of them are irre- 
gular or excessive.—Johnson v. Telford, 3 Russell, 477. 

2. An agent, named executor, is not entitled to charge commis- 


sion for business done subsequently to the testator’s death._— 
Sheriff v. Axe, 4 Russell, 33. 


PARTNER. 

A. B. & C. carried on business as bankers for a term which 
would expire on the 18th of February, 1807, under articles, 
by which A. should have the power, in the event of his death 
during the co-partnership, of disposing of his share in favour 
of his wife and children. S., a customer of the bank, and two 
sureties covenanted, that they, or one of them, would pay 
to A. B. & C. or the survivors of them,.all sums of money, 
then due, or which, at time thereafter before and until the 
19th of February, 1807, should become due from S. to the 
bankers, and survivors or survivorof them. A. died, having 
bequeathed his share in the business to his executor in trust 
for his children. The business was carried on under the 
same firm, and the executors interfered and participated in 
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the profits. At A.’s death, the balance due from S. was 
14,000/.—and he afterwards, in the course of his dealings, 
paid in more than 14,000/., but drew out sums exceeding the 
amount so paid in; these subsequent dealings were contain- 
ed in the same account current with the preceding dealings. 
S. afterwards became bankrupt, being in debt to the bank 
19,0007. Held, that the partnership which existed after the 
death of A. was a new partnership, and that the guarantee 
did not apply to sums advanced to S. by them. That the 
balance due at A’s. death by S. must be considered as dis- 
charged by the subsequent payments from him to the bank. 
Pemberton vy. Oakes, 4 Russell, 154. 


SOLICITOR AND CLIENT. 

1. A defendant will not be ordered to produce papers contain- 
ing confidential communications between him and his solici- 
tor, or between the country and the town solicitor, made in 
the relation of client and solicitor, either during the cause, 
or with reference to it, though previous to its commence- 
ment.—Hughes v. Biddulph, 4 Russell, 190. 

. The plaintiff is not entitled to the production of a letter, ad- 
mitted to be in the defendant’s possession, which was writ- 
ten by him to his solicitor after a dispute had arisen between 
the parties, directing the opinion of counsel to be taken upon 
the matter in question. Vent vy. Pacey, 4 Russell, 193. 


TENANT FOR LIFE. 

The Court will not, on the application of a tenant for life, di- 
rect an inquiry whether it would be for the benefit of all par- 
ties that certain substantial improvements should be made 
in the mansion house.—Vairn y. Majorybanks, 3 Russell, 582. 


ADMIRALTY. 

EVIDENCE. 

1. In a case of collision, the protest of a foreign master, whose 
vessel was towed by the vessel run foul of, where the crew of 
the latter survived, is res inter alios acta,and not admissible 
evidence. The Court will entertain a question of conse- 
quential damage.— Betsy Caines, 2 Haggard’s Rep. 28. 

. Ina cause of collision, the evidence of the crew of the ship 
charged with the damage was admitted, there being no other 
evidence likely te be procurable; although, having an in- 
terest in the profits and losses of the vessel, they could not 
swear they were disinterested.—Catherine of Devon, Ibid. 145. 

MORTGAGE OF VESSEL. 

A vessel was sold under a decree of the Court of Admiralty, 
at the instance of several seamen, in suits for subtraction of 
wages. The Court having no cognizance of mortgages, 
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would not order the surplus of the proceeds to be paid to a 
mortgagee, to whom possession had never been given ; but di- 
rected the money to remain in the registry, subject to such 
order as might come to the Court.— Zhe Portsea, Ibid. 84. 


PILOT. 

Persons assuming the character, and engaging in the duties of 
pilots, must adopt the rules, and be remunerated according- 
ly, and not as salvors.— General Palmer, Ibid. 176. 


WAGES. 

1. Occasional acts of drunkenness, not tending to sink the indi- 
vidual below the average morality of sailors, particularly 
where the individual, from bodily debility, was easily effected 
by drink, are not grounds for a forfeiture of wages.—Lady 
Campbell, ibid. 5, and see The Malta, ibid. 159. 

2. A ship’s articles stipulated, that no seaman should be enti- 
tled to his wages until the ship was discharged of her cargo, 
(within a limited time.) Before the discharge the ship was 
arrested by a mariner, to whom the owners had tendered 
less than his wages, on paying the rest of the crew. The 
owners were held liable for the costs of the arrest.— 7he 
Minstrel, ibid. 40. 

3. A man was entered in the ship’s articles as second mate, but 
no rate of wages was affixed to his name. Held, that parol 
evidence was admissible to prove the nature of the contract ; 
and, it being in evidence, that the captain treated the man 
with extraordinary indulgence, of more pecuniary value than 
would have been equal to the regular wages, and was an old 
friend of his father’s, that he was taken out of friendship, on 
a trial voyage, and therefore not entitled to wages.— Zhe 
Harvey, ibid. 79. 

. Where a mariner elects to take a bill of exchange for part 
of his wages, he cannot afterwards, upon the bankruptcy of 
the owners’ drawees, sue the ship.— William Money, ibid. 136. 

. A mariner at Jamaica, having quitted the ship by order of 
the mate, applied to the master, who was on shore, for his 
discharge, which was refused and he ordered to return to his 
duty. His subsequent engagement in another ship was ad- 
judged to be a forfeiture of wages.— The Jupiter, ibid. 221. 

. A vessel whose voyage was described in the articles as to 
Madras, Calcutta, and back to London, deviated, under a 
new charter party, from Madras to Prince of Wales’ Is- 
land, and thence to Calcutta. The crew knew of, and were 
greatly dissatisfied with the deviation, but did not object or 
remonstrate. Soon after the arrival of the ship at Calcutta, 
the mariner demanded his discharge; and refusing to work, 
was put in irons until the unloading was completed, and then 
quitted the ship. Held, that a spontaneous deviation entitles 
a mariner to his discharge by the law of England ; and where, 
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by some codes, an alteration in a voyage is permitted, an in- 
crease is to be made in their wages. That the law of Eng- 
land requires in ordinary cases, the mariner to stay by the 
ship till the discharge of the cargo; but this is a duty which 
relates to a subsisting contract, where the other party has 
done nothing to supersede it. ‘That the mariner’s remaining 
on board was not an implied assent, nor, as the vessel was 
not, under the new charter-party, to return direct from Cal- 
cutta to England, a virtual renewal of his engagement. 
That, although his refusal to continue to work, in the dis- 
charge of the cargo at Calcutta, was imprudent and perhaps 
illegal, the Court could not justly or equitably pronounce that 
he thereby incurred a forfeiture of the wages earned in the 
former part of the voyage, and decreed for the whole wages 
as claimed with costs.— Zhe Cambridge, ibid. 243. 


Migest of Hate Antevican Cases, 


The Cases below, have been selected from the following 
American Reports lately published, viz:—Vol. 4 of Wendell’s 
(N. Y.) Reports; Vol. 6 of Halsted’s (N. J.) Reports; and No. 
2, Vol. 1, of Pennsylvania Reports. 


ADMINISTRATOR. 

Fhe fundamental principle, in regard to a trustee, whether ex- 
ecutor or administrator, is, that he shall derive to himself 
no gain, benefit, or advantage by the trust fund. What- 
ever of profit may be made, or may accrue, shall belong to 
and become parcel of the estate.—Vorhees v. Plothoof, 6 Hal- 
sted, 145. 

AGENT. 

An agent thus proved his own authority,—“I never executed 
any other deed of defeasance than the one in question. I 
frequently wrote letters, signed receipts and other papers of 
consequence for him, (the principal) by which he at all times 
considered himself bound. I kept all the books of account 
for upwards of 30 years; and never had a written power of 
attorney.” Held, that a deed of defeasance, executed by such 
an attorney, in the name of his principal, is not evidence to 
convert an absolute deed to the principal into a mortgage.— 
Gratz v. Philips, &c. | Penn. Rep. 333. 


ASSUMPSIT. 

Assumpsit against the principals, is the proper form of action, 
although the agent affixes a sea/ to his name, it being the 
seal of the agent and not of the principals. —Dudois y. Dela- 
ware and Hudson Canal Comp. 4 Wendell, 285. 
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BOOK ACCOUNTS, 

A book of accounts exhibiting no mutual course of dealings 
between the parties, but containing a single entry or charge 
of cash lent, is inadmissible evidence to sustain a demand 
for money lent and advanced.—Carman y. Administrators of 
Durham, 6 Halsted, 189. 


COMMON CARRIER. 

Trover will not lie against a common carrier for not delivering 
goods entrusted to him for transportation, if the goods are 
not in his possession at the time of the demand and have 
either been lost or stolen; the action should be case and not 
trover.— Packard vy. Getman, 4 Wendell, 613. 


CONTRACT. 

Where a party received from another a number of hogs to fat- 
ten on shares, and when they were fattened gave notice to the 
owner and required him to attend to a division of the hogs 
within three or four days, and take away his share; and on 
the owner refusing to attend for that purpose, made a divi- 
sion himself and turned the owner’s share loose into the 
street. Held, that the party was guilty of a violation of duty 
in turning the hogs into the street, and liable to damages.— 
Sheldon vy. Skinner, 4 Wendell, 525. 


DEED. 

Whether a Sheriff’s deed of lands is void on account of adverse 
possession at the time of sale? Quzxre.—Jackson v. Ander- 
son, 4 Wendell, 474. 


INSURANCE. 

1. In the United States, fartial Joss and average are under- 
stood by commercial men to mean the same thing, und that 
average other than geneff#iZ, includes every loss for which the 
underwriter is liable, except general average and total loss, 
which last includes total loss with salvage.— Woodsworth v. 
Pacific Ins, Co. 4 Wendell, 33. 

2. Partial loss includes both general and particular average, 
and the latter term includes all partial losses, except general 
average.—HJbdid. 

5, It seems, that where a cargo is sent on by another vessel for 
the benefit of salvage on the freight, the underwriter on the 
freight is bound to pay the expense of the transhipment, and 
the owner or underwriter on the cargo is only chargeable 
with the extra expense beyond the amount of freight as fixed 
in the original charter party.—.dmerican Ins. Co. v. Center, 
4 Wendell, 45. 

4. In case of a technical total loss of a vessel insured, if nofreight 
fro rata itineris has been earned ; or if the expense by send- 
ing on a cargo by another vessel will exceed a moiety of the 
freight agreed upon by the charter party, it is a technical 
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total loss of the freight which will authorise the assured to 
abandon: a technical total loss of the vessel insured involves 
a loss of the freight —Jdid. 

INTEREST. 

A merchant or manufacturer, whose uniform custom it is to 
charge interest after 90 days upon articles sold or manufac- 
tured by him, is allowed to charge interest accordingly, to 
those who are in the habit of dealing with him, they being 
pfrresumed to know such custom and to act in reference there- 
to.—M’ Allister v. Reab, 4 Wendell, 483. 


LANDLORD AND TENANT. 

Where a lease is made for the term of a year, and the tenant 
sows the land with spring grain, before his term expires, he 
has noright tothecrop of spring grain, cut after the term 
is out, and this whether the lease be for a money rent, or on 
shares.—The custom of Pennsylvania, as to the way growing 
crop, is confined to full grain, sowed in the autumn, before 
the expiration of the lease, and cut in the summer after it 
determines.— Demi v. Bossler, 1 Penn. Rep. 224. 


LIMITATION OF ACTIONS. 

1. The redemption of a pawn is not affected by the statute of 
limitations, which runs only from the conversion of ‘the 
thing pawned. But a simple contract debt is not protected 
from the statute, because accompanied with a pledge as a 
collateral security.—Slaymaker v. Wilson, 1 Penn. Rep. 216. 

2. A replication to the plea of the statute stating—“that the 
defendant before and at the time the cause of action accrued 
to the plaintiff was out of the state of New Jersey, and that 
the defendant has not been resident in the said state for the 
term of 6 years since the cause of action accrued, and before 
the commencement of the suit,’ is bad on demurrer.—Patr- 
erson Bank v. Ludlow, 6 Halsted, 354. 

3. The supplement to the statute of limitations of New Jersey, 
passed in 1820, describes two classes of persons; first, those 
who are not resident in the state when the cause of action 
accrued; secondly, those who remove from the state, after 
the cause of action accrues and before the time of limitation 
expires.—To entitle a plaintiff by reply to the benefit of this 
supplement, and thereby save his remedy from the limitation 
and bar of the principal statute, he must, in his replication, 
show the defendant to belong to one or the other of these 
classes: he must aver the facts which constitute the descrip- 
tion of one or the other of them.—Jdid. 

. The statute of limitations cannot be set up in bar to a re- 
covery in ejectment against’ the grandchildren of a person 
dying seised, against whom there was no adverse possession, 
where, at the decease of the grandfather, the mother of the 
lessors, through whom the estate descended to them, was 
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under coverture, against whom the statute had not began to 
run, and the action is brought within ten years, after the de- 
cease of their father the tenant by the curtesy.—JJoore v. 
Jackson, 4 Wendell, 58. 


NUISANCE. 

Every individual who suffers actual damage, whether direct 
or consequential, from a common nuisance, may maintain an 
action for his own particular injury, although there may be 
many others equally damnified.—Lansing v. Smith, &c. 4 
Wendell, 9. ; 


PARTNERSHIP. 

1. In a case of partnership, the joint effects belong to the firm, 
and not to the partners, each of whom is entitled only to a 
share of what may remain, after the payment of the partner- 
ship debts, and no greater interest can be derived from a 
voluntary assignment of his share, or a sale of it on execu- 
tion.— Doner, kc. v. Stauffer, &c., 1 Penn. Rep. 198. 

. A preference exists in favor of the joint creditors of a firm, 
founded on no merits of their own, but on the equity which 
springs from the nature of the contract between the partners 
themselves.—Jbid. 

. With the single exception of a joint commission, whenever 
the partners are not individually involved, the joint creditors 
have no preference.—ZJbid. 

4. A separate execution creditor sells not the chattels of the 
partnership, but the interest of the partner encumbered with 
the joint debts; and the joint creditors have, therefore, no 
claim to the proceeds.—Jdid. 

. Where the separate creditors of each partner proceed by 
execution, the sale of the partnership effects, under the ex- 
ecution of the separate creditor of one partner, passes the 
interest of that partner subject to the interest of his co- 
partner, and the execution creditor is entitled to the price. 
This equity, together with the remaining interest of the 
other partner, passes by sale under execution of Ais separate 
creditor, where the purchaser of the effects is the same: 
and this whether the sales be made consecutively, or at the 
same time.—Jbid. 

6. Queere, What would be the effect where there are separate 
purchasers of the shares of the respective partners?—Jbid., 

. One partner cannot bind his co-partner by deed, although 
it be given in a transaction in the course of the business of 
the firm, and the benefit of the contract be received by the 
firm. In such case, where an award had been made against 
the defendants, and by agreement they were let into a de- 

fence on the merits, without being in any degree prejudiced 
by the award, in their defence, they are not precluded by the 

agreement of putting in the plea of non est factum, and ayail- 
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ing themselves of the fact, that the instrument declared on 
was executed but by one of the firm only. But if such 
agreement had that effect, it would be waived by taking 
issue on the plea of non est factum, instead of moving to have 
it struck out.—Hart v. Withers, 1 Penn. Rep. 285. 

. Though the plaintiff is to receive from the defendant by way 
of rent, a portion of the profits of a farm and tavern, such 
agreement does not constitute them partners as between 
themselves, so as to disable the plaintiff from suing at law.— 
Perrine v. Hankinson, 6 Halsted, 181. 


PROMISSORY NOTES AND BILLS OF EXCHANGE. 

1. If after the holder of a promissory note obtains a judgment 
on it against the maker, the endorser pays the note, and 
then endorses it to a third person, such third person cannot 
maintain an action upon the note against the maker, in the 
ordinary form of endorsee against drawer.—Prest v. Vanars- 
dulen, 6 Halsted, 194. 

2. Where an endorser resided in one town within two and a 
half miles of a Post Office, and carried on business in another 
town where there was also a Post Office at the distance of 
four and a half miles from his residence, and he received 
letters and kept a postage account at the latter office: Held, 
that notice of protest of a note might be sent to either place ; 
it not being indispensable that notice should be sent to the 
office nearest to the residence of the party, nor even to the 
town in which he resides, if it be sent to the office to which 
he usually resorts for his letters.—Bank of Geneva v. How- 
lett, 4 Wendell, 328. 

3. The holder of a dishonored note is excused from giving no- 
tice of non-payment to the endorser, on the fourth of July.— 
Cuyler v. Stevens, 4 Wendell, 566. And the notice of non- 
payment need not be in writing; a verda/ notice being suffi- 
cient.—Jbid. 

4. A note payable to A. or B. cannot be declared on as a prom- 
issory note. If, however, it purports on its face to be for 
value received, the setting forth of the note, according to its 
terms, is a sufficient statement of consideration to entitle the 
plaintiff to recover, as on a contract; and such note may be 
given in evidence under the money counts.— Walrad, &c. vy. 
Petrie, &c., 4 Wendell, 575. 


TIME, (COMPUTATION OF.) 

Where there is nothing in a statute speaking of months, from 
which it can be inferred, that Calendar, and not /unar, time, 
was intended, the months will be considered lunar.—Parsons 
v. Chamberlin, 4 Wendell, 512. 
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MISCELLANEOUS AND LITERARY INTELLIGENCE. 


Unirev States Supreme Court anv State Laws.—Mr. Grimke, of 
South Carolina, in an Appendix to a Pamphlet recently published, con- 
taining a speech and oration pronounced by him, on the importance of 
preserving the Union, has collected a list of the cases in which the U. S. 
Supreme Court have decided, that State laws were unconstitutional, citing 
the volumes in which they are reported, and the years in which they were 
decided. This list is as follows: 


Georgia v. Brailsford, 3 Dallas’ Rep. 4, Georgia, 1794 


Vanhorne vy. Dorrence, 2. do 304, Pennsylvania, 1795 
Ware v. Hylton 3 do 199, Virginia, 1796 
U. States v. Dorrance 2 do 371, Pennsylvania, 1797 


Clerke v. Harwood 3 do 342, Maryland, 1797 
Ogden v. Blackledge, 2 Cranch’s Rep. 272, N. Carolina, 1804 


Hopkirk v. Bell, 3 do 454, Virginia, 1806 
U. States v, Peters, 5 do 115, Penn. 1809 
Fletcher v. Peck, 6 do 87, Georgia, 1810 
N. Jersey v. Wilson, 7 do 164, N. Jersey, 1812 
Terrett v. Taylor, 9 do 43, Virginia, 1815 
T.of Rawlett v.Clark,9 do 292, Vermont, 1815 
Chirac v. Chirac, 2 Wheaton, 259, Maryland, 1817 
Sturgis v. Crowninshield, 4 do 122, N. York, 1819 


M’ Millan v. McNiel, 4 do 209, Louisiana, 1819 
M’Culloch v, Maryland, 4 do 316, Maryland, 1819 
Dartmouth College case, 4 do 508,N. Hampshire, 1819 
Farmers & Mech. Bank 6 


v. Smith, do 1531, Pennsylvania, 1821 
Green v. Biddle, 8 do 1, Kentucky, 1823 
Gospel Soc. v. Wheeler, 8 do 464, Vermont, 1823 
Gibbons v. Ogden, 9 do 1, N. York, 1824 
Osborn v. U.S. Bank, 9 do 738, Ohio, 1824 


Ogden v. Saunders, 12 do 213, New York, 1827 
Brown v. Maryland, 12 do 419, Maryland, 1827 
Weston v. City Council, 2 Peters’ Rep. 449,S. Carolina, 1829 
Bank of Hamilton v. Dudley, 2 do 525, Ohio, 1829 


It appears by the above statement, that 2 State laws of Georgia have 
been pronounced unconstitutional, 4 of Pennsylvania, 3 of Virginia, 4 of 
Maryland, 1 of North Carolina, 1 of New Jersey, 2 of Vermont, 3 of New 
York, 1 of Louisiana, 1 of Kentucky, 2 of Ohio, 1 of South Carolina and 1 
of New Hampshire—In all 24. 

We have thus but 24 state laws controvened by the Supreme Court in a 
period of thirty six years. All these decisions have stood the test of 
thorough investigation, aided by the lights of experience, and most of them 
have been acquiesced in by the states concerned. 

On the other hand, we find ten cases, in which State laws have been 
brought in question, and been affirmed by the Supreme Court. That Court 
has uniformly evinced a deliberate regard for the legislation of the States, 
and in all cases, where the question turned upon the law of a state, and the 
practice under it, if not clearly unconstitutional, they have been governed 
by that law and the decisions of the State Courts. Thus in a recent case, 
involving the half and whole blood question in R. Island, although the Su- 
preme Court had twice construed the statute of descents in Rhode Island, 
in favor of the half blood, upon a mere suggestion that a different con- 
struction prevailed in the State Courts, they sent the case down to be again 
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tried, for the express purpose of ascertaining whether there was any set- 
tled practice in this state, that went to exclude the whole blood, declaring 
that if that fact were made to appear, the Supreme Court would feel 
bound to conform their decision to it. On the trial being had, it was clear- 
ly shown that there never had been any settled practice on this point, in 
the State Courts of R. I. but that the current of opinion was entirely the 
other way. Could the Court have taken any method to evince a greater 
regard for State rights’ 
In the following cases, the decisions of the Supreme Court were in favor 
of the corstitutionality of state laws, viz. 
Cowper v. Telfair, 4 Dallas’ Rep. 14, Georgia, 1800 
Houston vy. Moore, 5 Wheaton’s Rep. 1, Pennsylvania, 1820 
Owings v. Speed, 5 do 420, Virginia, 1820 
Williams v. Norris, 12 do 117, Tennessee, 1827 
Montgomery v. Hernandez, 12do 129, Louisiana, 1827 
Wilson vy. Blackbird, 2 Peters’ Rep. 251, Delaware, 1829 
Satterlee v. Mathewson, 2 do. 380, Pennsylvania, 1829 
Bank of Hamilton v. Dudley, 2 do. 523, Ohio, 1829 
Wilkinson v. Leland, 2 do. 627, Rhode Island, 1829* 
Providence Bank v. Billings, 4 do. 627, do. 1830 


Those who rail at the Supreme Court, ought to give to the above facts 
the weight to which they are justly entitled. How plain it is made to ap- 
pear, that with this course of decisions, it would be utterly impossible for 
the Supreme Court ever to usurp a supremacy over state laws that could 
endanger the entire sovereignty of the states, as it exists under the Con- 
stitution, 


*The act of Rhode Island confirmed in this case, was a private one, 
passed with the view of perfecting title to an estate, 


TABLE 
Showing the times of Elections and of the Meeting of Legisia- 
tures in the several States, 


Elections. Meeting of Legislatures. 
Maine, 2d Mond. Sept. 1st Wed. Jan. 
New Hampshire, 24 Tues. March. ist Wed. June. 
Vermont, lst Tues. Sept. 2d Thurs. Oct. 
Massachusiiis, 1st Mond. Ap. Last Wed. May, Ist Wed. Jan. 
R. Island, 34 Wed. Ap.. Ist Tues. Aug. Ist Wed, May, last Mond, Oct. 
Connecticut, 1st Mond. Ap. Ist Wed. May. 
New York, 1st Mond. Nov. ist Tues. Jan. 
New Jersey, 2d Tues. Oct. 4th Tues. Oct. 
Pennsylvania, 2d Tues. Oct. Ist Tuesday Dec. 
Delaware, 1st Tues. Oct. 1st Tues. Jan. 
Maryland, 1st Mond. Oct. 1st Mond. Dec. 
Virginia, 4th Wed. Apl. [st Mond. Dec. 
North Carolina, Aug. 3d Mond. Noy, 
South Carolina, 2d Mond. Oct. 4th Mond. Noy. 
Georgia, 1st Mond. Nov. Ist Tues. Jan. 
Alabama, 1st Mond. Aug. 3d Mond. Nov, 
Mississippi, 1st Mond. Aug. Ist Mond. Noy. 
Louisiana, 1st Mond. July. 1st Mond. Jan. 
Tennessee, Ist Tues. Aug. 3d Mond. Sept. (once in 2 vears,) 
Kentucky, 1st Mond, Aug. Ist Mond. Novy. 
Ohio, 2d Tues, Oct. lst Mond, Dec. 
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Indiana, 1st Mond. Aug. 1st Mond, Dec. 
Ihnois, 1st Mond. Aug. Ist Mond. Dec. 
Missouri, 1st Mond. Aug. Ist Mond. Nov. 


The above table is taken from the Massachusetts Journal, and the editor 
of that paper, we should mention, is not sure that it is perfectly accurate. 





English Judicial Salaries. —The following are the Salaries paid to Eng- 
lish Judges of the Common Law Courts: 






































Chief Justice of King’s Bench, 10,000/. 
Three Associate Justices, 6,000/. each, 18,000 
Chief Justice of Common Pleas, 8,000 
Three Associate Judges, 6,000/. each, 18,000 
Chief Baron of the Exchequer, 7,000 


Three other Barons, 6,000/. each, 18,000 








Ohio Reports. —Part 1 of Vol. 4 of Ohio Reports has lately been publish- 
ed. 


Law of Attornies and Solicitors.—A new work has just appeared, entitled 
** A Practical Treatise on the Law of Attornies and Solicitors: with an ap- 
pendix containing Suggestions as to the course of study to be adopted.” — 
By J. Hooper Dawson, Esq. of the Inner Temple. This work was written 
3 from the conviction of the author, that there existed no distinct work on 
\ the subject, from which Attornies and Solicitors could derive such infor- 
mation, as was essentially and intimately connected with their own interests 
: and professional station. ‘The method the author has adopted, has been to 
; state the general principle under discussion, and then exemplify it by au- 
thorities adduced. The general division is as follows: 
. Of the necessary qualifications of Attornies and Solicitors. 
. Appointment of Attornies and Solicitors by their clients. 
. Rights and Privileges of Attornies and Solicitors and their clients. 
. Disabilities of Attornies and Solicitors, 
. Duties and Liabilities of. 
. Remedies that may be adopted by. 
. Actions against. 
. Changing Attornies and Solicitors. 
. Attorney discontinuing his professional character. 
10, Revival of professional character. 
a 11, Attornies and Solicitors acting as agents. 


Limited Partnership.—We observe in the N. York American a notice of 
the formation of a ‘special partnership,’ under the revised statutes of that 
state. . It sets forth the names and residence of the parties, their proposed 
business, who are active and who special partners, who furnishes the capi- 
tal and how much, and also the proposed duration of the partnership. A 
a allowing such partnerships was once contended for in this state. — Phil. 

aper. 


OCONAn PWN 


nce nites! eS 


Law of Ejectment.—The following work has recently been offered for 
sale: 

A Treatise on the principles and practice of the Actions of Ejectment, 
and the resulting action of Mesne Profits, —by John Adams, of the Middle 
Temple, Esq. Barrister at Law, from the last London edition —To which 
are added, notes on the decisions made by the Supreme and Circuit Courts 
of the United States, and by the Courts of the several States, whose deci- 
sions have been reported, upon the Action of Ejectment, and the Action for 
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Mesne Profits, and notes of decisions upon these subjects, made in the 
English Courts, to the present time, except those cited in the text; to- 
gether with the Statutory Provisions, in relation to those Actions, contain- 
ed in the revised statutes of the State of New-York: and precedent entries, 
pleadings and powers adapted thereto: By John L. Tillinghast, Counsellor 
at Law. 


LORD BROUGHAM. 


Lord Brougham took his seat as Chancellor for the first time, on Thurs- 
day 25th of November, 1830, He was born in the year 1779, and is de- 
scended from a respectable family in the county of Cumberland; who sixty 
or seventy years ago, first settled in Westmoreland, in which is situate 
Brougham Hall (in the parish of Brougham), called by a celebrated tourist 
**the Windsor of the North.” His mother was the sister of Professor Ro- 
bertson, the historian, and is said to be still in the enjoyment of a green 
old age. He has three brothers—James, John, and William. The latter 
is atthe bar, John was many years a wine merchant, at Edinburgh, where 
he lately failed. Lord Brougham first took his seat in the House of Com- 
mons for Camelsford; he subsequently sat for Winchelsea; then for Knares- 
borough; and lastly for Yorkshire. A few years ago he married the widow 
of a Mr. Slade by whom he acquired a considerable property; and by this 
lady, it is said, he has only one daughter, about eight years of age. In his 
late address to his old Yorkshire constituents, he says—‘* I need hardly as- 
sure you, that this event (his elevation to the Woolsack), which in so many 
other respects can only be the source of gratification, has given me a bit- 
ter pang, by rending asunder those ties which bound me to Yorkshire, and 
were at once the pride and the reward of my life. But I shall have the 
satisfaction to know that in serving the King, I shall serve the people over 
whom he bears a mild and truly constitutional sway; and that with his ma- 
jesty’s approval, I am joined to colleagues whose principles give the surest 
pledge of a wise and virtuous administration of affairs. With them I shall 
labour unceasingly for peace—peace abroad and peace at home—for the 
reduction of all unnecessary expenditures—for such reforms as the admitted 
defects in the representation and other branches of our civil policy may 
demand.” 

It is said, in an article in the New London Monthly Magazine, that “it 
may startle the blind admirers of this doubtless extraordinary man, to be 
informed that no man ever won such a splendid reputation with so few of 
the higher elements of an orator. He has neither invention nor imagination, 
nor even rhetorical fancy; and has not said or written a single word indica- 
tive of depth of thought or intimate acquaintance with general principles; 
and yet he is without a living rival as a debater, and wields the influence 
of great mental power beyond any—with a long interval—man in either 
house of parliament. Whence then this influence, this admission of extra- 
ordinary mental power’ Here is the grand secret of his spell over the 
minds of his auditors—he invests truths and facts already known, with a 
clearness, and urbanity, and vividness which rivet the attention still more 
than novelty, and he rouses and commands their will to action by forcing 
through opposition by the mere force of his own uncontrollable ardour of 
disposition!” 

The Age, after saying that the brother of Lord Brougham who was a 
wine merchant, died insolvent, says that Lord Brougham came forward and 
= his debts, and (with another brother) provided for his numerous fa- 
mily. 





